Applicable Commission precedent also demonstrates that a
notice of contest of a citation must be filed within 30 days of
its issuance*  In Energy Fuels Corporationf 1 FMSHRC 299 (May
1979) the Commission considered whether a notice of contest of a
citation could be filed within 30 days of the issuance of a
citation and before the Secretary proposes a penalty.  Under the
prior 1969 Mine Safety Act such immediate reviews of abated cita-
tions (as opposed to withdrawal orders) had not been allowed.
The Commission decided that under the 1977 Act immediate review
of citations was available, explaining why it was necessary in
many situations such as expensive abatement, special findings of
unwarrantable failure, etc.  Since under Energy Fuels the
operator has the right to contest a citation immediately upon its
issuance, giving it the right also to file the same contest later
when the Secretary brings the penalty case, would be redundant.
The Commission has left open the issue whether an operator who
does not file an immediate notice of contest from a withdrawal
order can later challenge special findings in a subsequent
penalty proceeding, Black Diamond Coal Mining Company,
7 FMSHRC 1117, 1122, n. 7 (Aug. 1985). I/  Admittedly, Black
Diamond concerned a withdrawal order, but that makes no
difference.  Since the Commission in Energy Fuels gave the same
right of immediate review to citations as previously had existed
with respect to withdrawal orders, there is no reason now to give
an additional right of belated review such as that argued for by
this operator with respect to the contest of citations.  Also,
although the Commission reserved the question in Black
Diamond, it has decided penalty cases which involved the special
finding of "significant and substantial."  Cement Division,
National Gypsum Company, 3 FMSHRC 822 (1981)? U. S. Steel Mining
Co., Inc., 6 FMSHRC 1834 (1984);  See also, C.D. Livington, 8
FMSHRC 1006, 1007, n. 2 (1986).

That the operator has no right to file a contest from a
citation within 30 day$ of the proposed assessment notification
also, is clear from the Commission's decision in Old Ben Coal
Company, 7 FMSHRC 205 (Feb. 1985).  In that case the operator
filed an immediate notice of contest of a citation within 30 days
from issuance of the the citation but it did not pursue the subse-
quent penalty case.  The Commission held that the failure to con-
test the penalty extinguished the operator's right to continue
with the contest case-  The earlier contest in effect, merges
with the subsequent penalty.  Under such circumstances existence
of a. right to file a contest when the penalty case begins would
make no sense.

I/   In this case the operator has not raised the issue of
special findings.
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